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:: IN THE COURT OF THE SESSIONS JUDGE :::: UDALGURI :: 

 

 Present : Sri P. Saikia, 
               Sessions Judge, 
               Udalguri.  
 

Criminal Revision No. 6/2018 

 

  Musstt. Malenessa Begum................… Petitioner  

    -Versus –  

  Md. Didar Ali............…… Opp. Party.  

 

 Appearance:-  

 For the petitioner - Mr. T.C. Boro, Advocate.  

 For the Opp. party- Mr. D.K. Boro,  Advocate. 

 

 Date of argument : 21.10.2019. 

 Date of Judgment : 8.11.2019 

J U D G M E N T 

      

1.  Challenge in this Criminal Revision under Section 399/397 of Cr.P.C. is 

to the judgment and order dated 20.6.2018 passed by Sub-Divisional Judicial 

Magistrate, Udalguri, in connection with M.R. Case No.47/2017 under Section 

125 Cr.P.C. dismissing awarding of maintenance to the minor child of the 1st 

party.   

 

2.   Before proceeding further, the facts, which are essential to be 

exposited, are that the revisionist herein is the 1st party in this case under 

Section 125 Cr.P.C. claiming maintenance allowance for her son Rakib Ali from 

Dildar Ali, herein the O.P. and 2nd party in the original petition. The revisionist 

who has already married to another person fell in love with the O.P. and the 

O.P. used to visit the house of the revisionist regularly when her husband was 

away from home and used to have sexual intercourse with her, as a result of 

which the revisionist conceived. When the O.P. came to know about the 

pregnancy of the revisionist he asked to abort her child and also paid Rs.400/- 

to purchase medicine. When the revisionist was carrying a pregnancy of five 

months through the O.P. she was asked to go to hospital to abort the child but 
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the attending doctor refused to abort her pregnancy. The O.P. gave money to 

maintain the revisionist during her pregnancy. On 23.08.11 the revisionist gave 

birth to a male child named Rakib Ali and after the delivery of the child, the 

O.P. used to pay money to the revisionist to meet her basic needs and 

continued his relationship with her. But about the last 8 months from the date 

of filing the case, the O.P. avoided to meet the revisionist  and refused to pay 

any money to her. She was threatened by the O.P. when she asked money 

from him to meet her basic needs. The revisionist somehow maintains her 

family by working as a daily labour while the O.P. is a rich man having a 

grocery shop. The O.P. intentionally refused to bear the expenses of the minor 

son of the revisionist. Hence, the revisionist claims for a maintenance amount 

of Rs.10,000/- per month for her child. 

 

3. The O.P. while resisting the petition denied that the son of the 

revisionist is be his illegitimate child. It is averred that he never had any sexual 

intercourse with the revisionist and her male baby named Rakil Ali was not 

born from his loins.  

 

4. Both the contesting parties tendered evidence in support of their 

respective cases before the learned trial court. After perusal of the relevant 

materials on record including the evidence of both sides the trial court has 

concluded that the minor child of the revisionist Rakib Ali is not an illegitimate 

child of the O.P. and thereby refused to award maintenance from the O.P. and 

dismissed the case accordingly.  

 

5. The judgment and order passed by the learned trial court has been 

sought to be assailed on the grounds that the learned trial court erred in law 

and fact believing the case of the O.P. in a biased manner though the O.P. 

failed to prove his case against the revisionist to establish that the baby Rakib 

Ali is not an illegitimate child who was born out of cohabitation with the 

revisionist. The learned  trial court has also failed to appreciate the evidence 

on record in its proper perspective and as a consequence passed an erroneous 

order disbelieving the case of the revisionist that the O.P. was not the father of 

the child of revisionist. The learned counsel for the revisionist has further 

maintained in his argument that an order to DNA test to prove the paternity of 

the child for just decision of the case may be passed and also to allow the 
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maintenance of the minor be considered as the learned trial court did not take 

any step to look into this important aspect to prove the son of the revisionist as 

the illegitimate child of the O.P. 

 

6. The sole ground for determination of the present case is:-  

(i) Whether the child of the revisionist is illegitimate child of the O.P. and 

entitled to claim maintenance from the latter? 

 

7. It is in the statement of the matter of the revisionist as PW1 that she 

was subjected to sexual intercourse by the O.P. with her consent though she 

was married and having her husband. She has gone to the extent to the 

setting that she was subjected to sexual intercourse by the O.P. on several 

occasions as a result of which she conceived and gave birth to her child Rakib 

Ali from the O.P. 

 

8. In a case where a child is alleged to have been conceived and born due 

to the sexual intercourse between a man and woman with the consent of both 

the parties, the woman will be a party to that sexual intercourse with her 

consent. In the instant case what transpires that the revisionist indulged in 

sexual intercourse with the O.P. in spite of living of her husband. In view of the 

provision the evidence of the revisionist will be that of an accomplice. 

Therefore, it will not be safe to rely on the evidence of a woman who alleges 

that a particular man is the father of the child born by her during the 

subsistence of her marriage with another man due to sexual intercourse with 

her without proper corroboration especially when the paternity of a child itself 

is an issue.  

 

9. In Thakur Prasad Vs Godavati Devi, AIR 1951 Patna 514 where 

the question at issue was whether a certain man was the father of a certain 

child, it was prima facie improper to accept without corroboration, the mere 

statement on oath of the mother who asserted the paternity. Her evidence 

in such a ease could not but be highly interested, & it would be 

unreasonable & improper for any Court to act merely on her own statement 

without some independent corroboration thereof. Such corroborative 

evidence may be circumstantial but it must be such as to corroborate the 

evidence of the woman that the child was born of the alleged father. The 
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fact of improper association after the child was born would not be sufficient 

to corroborate her evidence.  

 

10. In Bhaskaran Vs Kunhipennu, AIR 1960 Kerela 110, 

maintenance was granted in favour of the child by the Magistrate on the 

basis of the sole testimony of the mother. Relying upon the ratio laid down 

in Thakur Prasad’s case (Supra) it was held by the Kerela High Court that the 

trial court was wrong in relying on corroborated testimony of the mother to 

hold that child was born out of the lions of that particular man. 

 

11. Again in Muhammad Vs Sulekha, 1981 CrLJ (NOC) 40 (Kerela) it 

has been held that as a matter of protection the court must seek 

corroboration to the oral testimony of the mother before acting upon such 

evidence. It was further held that courts cannot in all cases insist on the 

person who is alleged to be the father of the child to alleged a proof any 

motive is the woman to put forward such a case.  

 
12. A similar view has been taken by the Orissa High Court in Ahulya 

Dariha @ Barihani Vs Chhelia Pabhan, 1992 CrLJ 493=1(1992)DMC 

158, it was held in the following terms:- 

“While deciding of the case of entitlement of a child paternity of not 

legitimately has to be seen. When enquire is claimed for a illegitimate child 

from an alleged father it is not enough that defendant would have been the 

father but the court has to find out in al reasonability none can else would 

have been the father.” 

 

13.  In Ummini Kunjuraman Vs Meenakshi Shyamala 1970 MADLJ 

573, their Lordship has held as follows:- 

“The burden was upon the woman to establish the paternity of the child and 

to show that the person from whom she claimed maintenance for the child 

as the father of the child and that it was prima-facie improper to accept 

without corroboration the mere statement on oath by the mother who 

asserted that the opposite party was the father of the child. The evidence of 

the wife shall be corroborated either by direct or some circumstantial 

evidence to establish that the wife could have conceived the child, the wife 

did not allege to be each other.” 
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14. A similar view has been taken by the High Court of Karnataka in 

Chennya Vs K.G. Chennappa Guowa 1993 CrLJ 767 and by the Gauhati 

High Court in KH Ningol Ibetonba Devi and another Vs Dr. Pukharam 

Bam Ibomcha 1993(1) Crimes 182. 

 

15.  The evidence coming on the record in the present case, is, therefore, 

required to be examined in the light of the principles noted above. 

 

16. PW1, Malenessa Begum, the revisionist as PW1 has stated to the effect 

that she was having illicit relationship with the O.P., who is a resident of her 

village and out of their relationship second child was born to her. She stated 

that when she conceived, the O.P. asked her to abort the child and also gave 

her Rs.400/- for the said purpose. However, the medicines failed to aid in the 

abortion of her child. Thereafter, she went to Mangaldai hospital along with 

Rajuma Begum for aborting the child but the doctor denied doing the same. 

When the same was reported to O.P. he promised to keep helping her 

financially. The child is presently 6 years old and he is studying at Pride 

Academy, Kalaigaon. Initially the O.P. was helping her financially for the 

education of the said child. However, since about 1 ½ year before filing this 

case, he refused to provide maintenance to the said child.  

 

17. In cross-examination, she has admitted that in the birth certificate of 

her child the name of his father is mentioned as Kobi Ali, who is her husband. 

She has further admitted that she did not submit any document to show that 

she purchased medicines to abort the child nor has she mentioned about the 

fact of going to Mangaldai hospital for aborting her child in her complaint 

petition itself. She has further revealed that the O.P. had filed a case against 

her prior to her filing of this case and in that case she was convicted.  

 

18. The evidence of PW2, Abdul Ali, PW3, Rajufa Khatoon, PW4, Jamal Ali, 

PW5 Musstt. Marzina Begum and PW6 Kabir Ali have failed to bolster the case 

of the revisionist as they are apparently found to be hearsay witnesses. Their 

evidences have been found not at all corroborative to the testimony of the 

revisionist (PW1). 
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19. In cross-examination, PW2 has categorically stated that he cannot say 

of his own as to who is the father of the child of the revisionist as husband of 

the revisionist Kobi Ali is maintaining the child Rakib Ali. 

20. PW3 has disclosed in cross-examination that she does not know the 

name of the doctor who treated the revisionist and that she does not know 

what documents have been submitted by the revisionist to establish that the 

revisionist was treated at Mangaldai hospital. She is also not aware if the 

revisionist has got any documents to show that the O.P. bore any expenses to 

maintain the child of the revisionist. Likewise, PW4 in his cross-examination 

has also revealed that though a meeting was held in their village in which the 

O.P. was present and admitted in the meeting and he had been maintaining 

the son of the revisionist but he does not remember  the date of the meeting 

and in that meeting village Gaonbura was not present. He also does not know 

if the documents of the meeting are being submitted in the present case.  

 

21. In the like manner, the testimony of PW5 and PW6 have also suffered 

from glaring contradictions in their cross-examinations. PW5 has revealed that 

no documents are placed on the record to show that the O.P. at any point of 

time paid maintenance to the child of the revisionist. PW6, Kabir Ali has 

disclosed in cross-examination that he does not know whose name is 

mentioned as the father of the child Rakib Ali in his birth certificate or school 

certificate.  

 

22. On close analysis of the evidence of the PWs including the revisionist 

(PW1), it appears that none of the witnesses has been able to corroborate the 

statements of the revisionist (PW1) that they had ever seen the O.P. visiting 

the house of the revisionist or indulged in any sexual activities with her. They 

have also candidly admitted that in the school certificate, the name of the child 

Rakib Ali alleged to have been born out of illicit intercourse by the O.P. with 

the revisionist, bears the father’s name as Kabir Ali, who is admittedly the 

husband of the revisionist.  

 

23. The knowledge of PW2 to PW5 about PW1 being pregnant from the 

loins of O.P. is based upon information alleged to have been given to them by 

PW1 herself. They are not having any independent source of information. PW2, 

PW3 and PW5, who alleged to have accompanied the revisionist (PW1) at the 
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relevant time to abort her pregnancy at Mangaldai Civil Hospital is not worthy 

of credence as they have admitted that no medical documents have been 

submitted to establish this aspect. They have also categorically admitted that 

they have never seen the O.P. paying maintenance for the child of a revisionist 

alleged to have been fathered by him. What is also notable in the facts and 

circumstances of the case is that none of the prosecution witnesses have been 

able to brought forth credible evidence that they have been seen at any point 

of time the revisionist (PW1) being subjected to sexual intercourse by the O.P. 

The evidence of independent prosecution witnesses are found to be totally 

hearsay one as they have only testified to the effect that they are informed by 

the revisionist to have been subjected sexual intercourse by the O.P.  

 

24. Another significant aspect of the case is that though the child Rakib Ali 

was alleged to have been born as a result of illicit intercourse with the 

revisionist with the O.P. but nothing has come on record to show that the 

factum of the birth of the child come to be entered in the birth certificate in the 

name of the O.P. Rather the revisionist as well as other prosecution witnesses 

have stated that the father’s name of the child Rakib Ali is shown in the birth 

certificate as Kabir Ali who is the husband of the revisionist. Furthermore, on 

the failure of the revisionist to prove holding of village Panchayat as regards 

admission of the O.P. admitting that he was the father of the child born out of 

illicit intercourse with the revisionist without being evidence of any village 

meeting an adverse inference would have been drawn against the revisionist.  

 

25. The testimony of the revisionist (PW1), the mother of the child Rakaib 

Ali, has remained uncorroborated either by direct evidence or by circumstantial 

evidence. Therefore, it cannot be held that the minor child of the revisionist, 

Rakib Ali is the illegitimate child of the o.P. 

 

26. It is also pertinent to place on record that though the learned counsel 

for the revisionist, in course of argument, has submitted that the revisionist is 

willing for DNA test of her minor child and for ends of justice DNA test is 

necessary to decide the controversy but we find no substance in the 

submission of the learned counsel for the revisionist inasmuch as on a minute 

appraisal of the impugned judgment and order it appears that the petitioner 

never filed any petition for DNA test and the question of undergoing DNA test 
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at this stage by the revisionist to determine the paternity of the child is nothing 

but a frivolous plea inasmuch as there is no petition filed by the revisionist in 

this regard except the bald submission of the learned counsel for the revisionist 

in this aspect. Moreover, as the revisionist wants to challenge the paternity of 

the child she can always file a civil suit in appropriate Civil Court for such 

declaration.  

 

27. For the reasons stated above, the finding of the learned trial court is 

neither found to be perverse nor untenable in law or is based on irrelevant 

evidence while coming to the observation that the minor child of the first party 

Rakib Ali is not the illegitimate child of the O.P. and, as such, revisionist is not 

entitled to claim maintenance from him.  

 

28. Consequently, the criminal revision is found to be bereft of any merit, 

and, hence, stands dismissed on contest. The impugned judgment and order is 

hereby affirmed accordingly. No order as to costs. 

 

29.        Send down the case LCR alongwith a copy of this judgment.   

 

21.     Given under my hand and seal of this court on this the 8th day of 

November,2019. 

 

                                                                       (P.Saikia) 
                                           Sessions Judge, 

                                                        Udalguri, Assam. 
Dictated and corrected by me 
and each page bears my signature. 
 
 

           (P.Saikia) 
       Sessions Judge, 
       Udalguri, BTAD.  
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